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BRIEF FOR APPELLANT 


Jurisdictional Statement 
Appellant was convicted in the United States District 
Court For The District of Cclumbia for robbery, housebreaking 
and larceny. In Criminal Action No. 848-54 (Robbery) he was 


found guilty by a jury and was sentenced to serve a term of 


5-15 years (Judgement and Commitment, November 24, 1954). In 


Criminal No. 847-54 a jury found appellant guilty of House- 


breaking and Larceny; Judgement and Commitment dated December 
7, 1954, was for 5-15 years on Count 1, and to imprisonment 
for one year on Count 2, to run concurrently. Appellant in 
Criminal No. 846-54, cntered a plea of guilty to one Count. 


Judgement and Commitment enteredc January 12, 1955, 3-10 years 


to run concurrently with the sentences being served. The 
sentences in Criminal No. 848-54 and 47-54 were to run con- 
secutively, and that in 846-54 concurrently with tho above 
sentences. Appellant, in fact was sentenced to a possible 30 
years. 

He was at all times pertinent, represented by counsel. 

No direct appeal was taken to the United States Court of 
Appeals from the above sentences. 

Subsequently, over tcn ycars later, appellant filed a 
Motion To Vacate Sentence pursuant to 28 U.S.C. 165(a), supported 
by appropriate affidavit. He was granted leave to file without 
prepayment of costs, but the Motion was denied without hearing. 
His leave to appeal was denied by the District Court, February 
24, 1964. He later petitioned this Court and leave to prosecute 
an appcal was granted May 8, 1964. 

The jurisdiction cf this Court is invoked pursuant to 


28, U.S.C. 2255, 


STATUTES INVOLVED IN APPEAL 


26 U.S.C. 2255: 


"A prisoner in custody under sentence of a court 
established by Act of Congrees claiming the right 
to be released upon the grounc that the sentence 
was imposed in violation of the Constitution or 

laws of the United States, or that the Court was 
without jurisdiction to impose such sentence, or 
that the sentence was in excess of the maxinmun 


authorized by law, or is otherwise subjected to 
collateral attack, may move the court which in- 
pesec the sentence to vacate, sct aside or cor- 
reet the sentence. 


A motion for such relief may be made at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof 
to be scryed upon the United Statcs attorney, grant 
a prompt hcaring thercon, determine the issues and 
make findings of fact and conclusion of law with 
respect thercto. If the court finds that the 
judgment was rendered without jurisdiction, or that 
the sentcnace imposed was not authorizec by law or 
otherwise open to collateral attack, or that there 
has been such a denial or infringcment of the 
constitutional rights of the prisoner as ‘to rencer 
the judgment vulnerable to collateral attack, the 
court shall vacate and sect the judgment aside and 
shall cischarge the prisoner or rescntence him or 
orant a new trial or correct the sentence as may 
appear appropriatc. 


A court may entertain and determine such motion 
without requiring the production of the prisoner 
at the hearing. 


The sentence court shall not be required to enter- 
tain a second or successive motion for similar 
relief on behalf of the same prisoner. 


An appeal may be taken to the court of appeals 
from the order entered on the motion as from a 
final judgment on application for a writ: of 
habeas corpus. 


An application for a writ of habcas corpus in 
behalf of a prisoner who is authorized to apply 
for relicf by motion pursuant to this scction, 
shall nvt be entertained if it appears that the 
applicant has failed to apply for relief, by 
motion, to the court which sentenced him, or 
that such court has denied him relicf, unless 
it also appears that the remedy by motion is 
inadequate or ineffective to test the legality 
of his detention." 


Fifth Amendment, United States Constitution: 


"No person shall be held to answer for a capital 
or otherwise infamous crime, unless on a pre- 
sentment or indictment of a grand jury, except 
in cases arising in the land or naval forces, 
or in the militia, when in actual service in 
time of war or public danger; nor shall any 
person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be 

a witness against himself, nor be ceprived of 
life, liberty or property, without duc process 
of law; nor shall private property be taken for 
public usc without just compensation." 


STATEMENT OF THE CASE 


The appellant in his Motion to Vacate Sentence has stated 
that at the time of his arrest he was 18 years old, of sub- 
normal intelligence, and a member of a minority group, an 
American negro. 

Furthor, that the arrest was madc by two police officers 


without a warrant, at his home, 10:30 A.M. on July 12, 1954. 


That he was not taken directly: to the policc station, but was 
z 


given a tour of the city and extensively questioned for absut 
an hour. Additionally, appellant asserts that at about 11:30 
A.M. he was taken to police headquarters, placed in an inter- 
rogation room and questionede intensively. He was then booked 


for investigation. 


Betwecn the hours of 1:30 P.M. of July 12,,.1954, and 7:30 


A.M. of July 13, 1954, hc was frequently shuttled from the iaves- 
tigation room te the ccll block ane back again. He was rclent- 
lessly questioned curing this time and ccprivec cof the evening 
meal on July 12, 1954, because at that time, he was being sub- 
jected to qucsticning. During this pericc he was being arouscc 
throughout the night, questioned anc placec into several line-ups. 
During this perioc he denied any guilt of the crimes about 
which he hac been questicnec. 

During this pericc he was without fooc, fricn<s or the 
acvise of counsel. 

He was not taken before any committing authority until 
Absut 20 hours after his arrest and detention, but enly aftcr he hac 
submittecd to the overbearing pressure of the situation, anc 
confessed to some of the crimes mentionec anc als» having ben 
tolc that he woul’ be hel¢ until he confesscc. 

Upon the above allegations of facts, supported by the 
affidavit accompanying the original Motion To vacate, appellant 
asserts that he has established a sufficient legal basis for 
the relief hc secks, or in the alternate, that a hearing should 


be held on the merit of his allegation. 


STATEMENT OF POINTS 


1. That the confession cf the appcllant was obtained in 
violation of his Constitutional rights, that it was the result 
of coercion and as a consequence was involuntary and shosuld 
not have been admitted into evidence. 

2. That because of the Constitutional violation he was 


entitled to the relief sought. 


SUMMARY OF ARGUMENT 


The position of the appellant is that the facts surrounding 
his arrest and unlawful detention constituted a violation of 
his Constitutional rights, as they produced aa involuntary con- 
fession which! should not have been admissible in evidence 


against him. 


Further, that because of said violations, he is cntitlced 


to have his sentences vacated anc that by his allegations 
supported by affidavit hc is at lcast cntitled to a hearing 


pursuant to 28 U.S.C. 2255. 


ARGUMENT 


With respect to Point I, Appellant Pere this Court to 
read the Motion To Vacate filed in District Court in CA 356-64, 
part of the Original Reeord filed with this Court on May 20, 
1964. 


The allegations of the appellant shoule be accepted in 


this appcal as truc, for the Opposition of the Appellees to 


Appellant's leave to appeal without prepayment of costs cic 
not ceny the allegations categorically. Normally, the alle- 
gation of an appellant must be acceptec, as truc if no respon- 
give pleading has been filee which ccnics the allegations. 
Hill v. Unitec States, 256 F2da. 957; Dunn v. United States, 
245 F2d. 407; Zavaca_v. Unitec States, (1958), 355 U.S. 392. 

As previously statec, appellant was 4 negro youth of 18 
at the time of his arrest without warrant, aha was detained 
for approximately 20 hours before his commitment proceedings 
took place. 

During this period he was deprived of sleep, food, and 
subject to intensive questioning. He, following such treat- 
ment, plus threats that he would be held satitet he confessed, 
did in fact confess to crimes about which he was questiencc. 


Such confessions were, by the nature of the facts surrounding 


them, coercive and non-voluntary, anc their use constituted a 
violation of the Fifth Amencment to the United States 
Constitution, 

Since the earliest days of the Republic, the Fedccral 
Courts have ruled that forcec confessions are inadmissible, 
predicating this on the rationale that forced confessions do 
violence to the privilege against self-incrimination as well 
as Cue process. 

Statements or confessions impelled by beatings anc 
threats have been hele to be involuntary and thus inadmissible, 
Brown v. Mississippi, 297 U.S. 278 (1936); Payton v. United 
States, 96 U.S. App. D.C.1. An involuntary confession acmitted 
at trial, even though other evicence coulc have sustainec the 
conviction, will result in reversal of the verdict, Payne v. 

as, 356 U.S. 560 (1957); Spano v. New York, 360 U.S. 315. 

A confession must, in order to be deemed voluntary, be 


freely made, it must be the exercise of a true free will. 


Watts v. Inciana, 338 U.S. 49; Payne v. Arkansas, 356 U.S. 560. 


The age of the individual must also be taken into considcer- 
ation when the length of the interrigation is considered, as 
well as background, experience and intelligence. Aiken v. 
Unitec States, 191 F.Supp. 43, 296 F2dc. 604. 

The facts of the instant case in relation to the above 


citec authorities raises sufficient questions as to throw a 


cloud on the District Court's denial of the Motion To Vacate, 
which Cenial must have been on a finding that the ". . .motion 
« « e conclusively show(ed) that the prisoner is entitled tc 


no relief", 


II 


With respect to Point II, Appellant desires the Court to 


reac the Motion To Vacate filed in District Court in CA 356-54, 
part of the Original Record filed with this Court on May 20, 
1964, as well as the Government's Opposition to prosecute 
appeal without prepayment of costs in file Misc. No. 2278. 
Appellant's Motion to Vacate and supporting affidavit set 
out detailed factual allegations, which if truc, entitle hin 
to have his sentence vacated. 
Machibroca_v,. United States, 368 U.S. 487, at 494 anc 495, 
noted that: 
"The factual allegations in the petitioner's 
motion anc affidavit, and put in issuc by the 
afficavit filec with the Government's response, 
related primarily to purported occurrences 
outside the courtroom upon which the record 
coulc, therefore, cast no real light". 
Adcitionally, appellant woulc respectfully point out to 
this Court, that the criminal proceedings in this case pre-dat 
Mallory v. United States. 


In Unitec States v. Hayman, 342 U.S. 205 it was notec that 


28 U.S.C. 2255. is as broad as habeas corpus, anc it is un- 


questionee that the Great Writ lies to test proceedings 


funcamentally lawless, anc cases of coerced confessions, Fay v. 


Noia, 372 U.S. 391 anc it does extenc to feceral prisoners helc 
in violation of federal law anc not merely where there are 
violations of the Constitution. Fay v. Nola, supra. 

In Sanders v. Unitec States, 373 U.S. 1, the Supreme 
Court considered the standards that shoulc guide the feceral 
courts in Cceciding whether to grant hearings uncer motions 
filed under 28 U.S.C. 2255. The Court there statec that cven 
if prior applications had been mace anc denied, controlling 
weight could be given to that only if: 

1. The same grounc presented in the subsequent 
application was determined adversely to the applicant 
on the prior application. 

(2) The prior determination was on the merits. 

(3) The encs of justice would not be servec by 
xeaching the merits of the subsequent application. 
Appellant has made a substantial claim warranting relicf 

under 28 U.S. 2255; and he shoulc be affordec a hearing on 
that claim. None have been helc. (Sancers v. United States, 


supra). 


CONCLUSION 


For the foregoing reasons, appellant urges that his 
sentence be vacated or that a hearing be cirectedc to 


determine the issues raised by him. 


Respectfully submittec, 


James F, Carroll 
908 Warner Building 
Washington, D.C. 20004 


Counsel for Appellant 
Appointed by This Court 
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QUESTION PRESENTED 


Can appellant, who was convicted in 1954 of robbery, 
housebreaking and larceny in three cases (he pleaded guilty 
in one of them) and was sentenced shortly thereafter, and 
who never took an appeal from any of his convictions, now 
collaterally attack those convictions and sentences by means 
of a motion to vacate sentence under 28 U.S.C. § 2255 or a 
writ of error coram nobis, alleging that coerced confessions 
were used against him at his two trials? 


INDEX 
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Argument: 
The trial court correctly denied appellant’s motion without a 
hearing : 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In 1954 Leland A. B. Thomas and a co-defendant were 
indicted in three cases for housebreaking and larceny 
(Criminal Nos. 846-54 and 847-54) and robbery (Criminal 
No. 848-54). The co-defendant pleaded guilty to robbery 
(No. 848-54), and Thomas was tried alone on October 18 
and 19, 1954. The jury found him guilty, and on Novem- 
ber 19, 1954, he was sentenced to be imprisoned for a term 
of five to fifteen years. In Criminal No. 847-54 both de- 
fendants went to trial together on November 12, 1954. Both 
were found guilty. On December 3, 1954, Thomas was sen- 
tenced to another term of five to fifteen years for house- 
breaking,’ to take effect at the end of the sentence then 
being served in No. 848-54. Finally, on December 15, 1954, 


1A one-year sentence on the second count (petit larceny) was 
also imposed, to run concurrently with the sentence on the first 
count. 


(1) 


2 


Thomas entered a plea of guilty to the second count of the 
indictment (grand larcency) in Criminal No. 846-54, and 
was sentenced on January 7, 1955, to a term of three to ten 
years, to run concurrently with the sentence in No. 848-54.* 
No appeal was taken from any of these convictions. Thomas 
was represented at all times by retained counsel. 

For more than seven years Thomas did nothing. Then 
early in 1962 he began filing a series of pleadings in the 
District Court,* in all of which he has sought on a variety 
of grounds to attack his conviction and sentence collat- 
erally. The fifth and latest of these has brought him here. 
On February 12, 1964, he filed a “Motion to Vacate Sen- 
tence and Discharge Defendant Pursuant to the All Writ 
Section 28 U.S.C. §1651 (a) .. .’’ in which he alleged, 
inter alia, that he had been ‘‘intensively questioned’’ by 
the police for some twenty hours following his arrest, and 
that as a result of this questioning he was “compelled to 
make confessions against his will and said confessions were 
used against [him] at his trial proceedings.’’ The court 
denied the motion the same day, and from that denial 


Thomas appeals. 


2 The three sentences were imposed by three different judges. 

3 The first, captioned as a “Motion for Ad Prosequendum Habeas 
Corpus,” was filed on April 3, 1962, and denied shortly thereafter. 
Leave to appeal in forma pauperis from that denial was denied by 
this Court on September 28, 1962 (Misc. No. 1970). Further review 
was foreclosed when the Supreme Court denied certiorari, 371 U.S. 
963 (1963). 

All his subsequent pleadings, including the one involved in the 
instant appeal, have been designated as petitions or motions for 
writs of error coram nobis. Less than a month after the Supreme 
Court’s action terminating his first collateral attack, he filed such 
a motion in the District Court. Docketed as Cc. A, No. 318-63, it 
was denied by that court, and this Court denied leave to appeal 
in forma pauperis from that denial on April 4, 1963 (Misc. No. 
2094). His third effort at collateral attack was filed and denied 
in November 1963 (C.A. No. 2765-63) ; his fourth, in December 
1963 (C.A. No. 3019-63). The instant case began in February 1964 
and was docketed below as C. A. No. 356-64. 


STATUTES INVOLVED 
Title 28, § 1651 (a), United States Code, provides: 


The Supreme Court and all courts established by 
Act of Congress may issue all writs necessary or ap- 
propriate in aid of their respective jurisdictions and 
agreeable to the usages and principles of law. 


Title 28, § 2255, United States Code, provides: 


A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without juris- 
diction to impose such sentence, or that the sentence 
was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with re- 
spect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the sen- 
tence as may appear appropriate. 

A court may entertain and determine such motion 
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without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sen- 
tenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is 
inadequate or ineffective to test the legality of his 
detention. 


SUMMARY OF ARGUMENT 


Considered either as a motion to vacate sentence under 
28 U.S.C, § 2255 or a petition for a writ of error coram 
nobis, appellant’s motion totally lacks legal merit and was 
properly denied by the District Court. It is well estab- 
lished that the use of a coerced confession against a de- 
fendant at his trial is not a valid ground for subsequent 
collateral attack on his conviction, even though such a con- 
fession may have been obtained in violation of his con- 
stitutional rights. The sole remedy for such a violation 
is by way of direct appeal, not collateral attack almost ten 
years later. There are not such exceptional circumstances 
present in the case at bar to justify any relaxation of the 
general rule that a § 2255 motion (or a writ of error coram 
nobis) cannot be used as a substitute for an appeal. More- 
over, even assuming arguendo that the use of a coerced con- 
fession may be a valid basis for collateral attack, appel- 
lant by failing to raise this issue in an earlier proceeding, 
although the facts which he now alleges have been within 
his knowledge for ten years, has been guilty of an abuse 
of the remedy of collateral attack such as would fully 
justify the District Court in denying his motion as it did. 


ARGUMENT 


The trial court correctly denied appellant’s motion without a 
hearing 


Appellant’s motion below was a broadside attack against 
all three of his convictions. Since he is now serving the 
sentences imposed in Criminal Nos. 846-54 and 848-54, as 
to those two cases his motion should be treated as a motion 
to vacate sentence pursuant to 28 U.S.C. § 2255. His serv- 
ice of the sentence in Criminal No. 847-54 has not yet be- 
gun, and therefore his pleading should be considered as 
a petition for a writ of error coram nobis as to the latter 
sentence. United States v. Morgan, 346 U.S. 502 (1954); 
Moon vy. United States, 106 U.S. App. D.C. 301, 272 F. 2d 
530 (1959); Thomas v. United States, 106 U.S. App. D.C. 
234, 271 F.2d 500 (1959); United States v. Sheffield, 179 
F. Supp. 634 (D.D.C. 1959). But just as that which we call 
a rose by any other name would smell as sweet, so too ap- 
pellant’s motion considered under either heading, § 2255 
or coram nobis, is without merit and is legally insufficient 
even to require a hearing. 

Appellant's allegations, even if true, are not a valid basis 
for collateral attack. The use of a coerced confession at 
trial is a matter to be remedied by direct appeal, not via 
§ 2255 or coram nobis, even though a constitutional viola- 
tion may be involved. Smith v. United States, 88 U.S. App. 
D.C. 80, 187 F.2d 192 (1950), cert. denied, 341 U.S. 927 
(1951). In Smith, after a thorough discussion of the law 
in this area, the Court concluded: 


When... it is said that there has been a denial of 
‘constitutional rights,’’... the whole course of events 
is to be considered, not merely the erroneous admis- 
sion of evidence claimed to infringe a right protected 
by the Constitution. Such admission alone does not 
result in the denial of a constitutional guaranty so 
lone as the crror is. subject to correction on appeal 
and there is no indication of any deterrent to appeal, 
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such as lack of counsel. Accordingly, in such cireum- 
stances the method of correction must be direct, not 
collateral. 88 U.S. App. D.C. at 85, 187 F.2d at 197. 


Only a few years ago this Court, sitting en banc, wnani- 
mously ¢ reaffirmed the Smith principle in Hodges v. United 
States, 108 U.S. App. D.C. 375, 282 F. 2d 858 (1960), cert. 
dismissed as improvidently granted, 368 U.S. 139 (1961). 
Again in Hodges the same point was raised, the admission 
of an allegedly coerced confession at the trial as a pos- 
sible basis for a § 2255 motion, and again the Court reached 
the same result. Other courts have adhered to the same 
principle. See, c.g. Davis v. United States, 214 F. 2d 594 
(7th Cir. 1954); Burall v. Johnson, 134 F. 2d 614 (9th Cir.), 
cert. denied, 319 U.S. 768 (1943); Williams v. United 
States, 197 F.Supp. 198 (D. Ore. 1961). 

As in Smith and Hodges and Davis, supra, appellant 
for reasons best known to himself elected not to appeal 
from any of his convictions. He was represented by coun- 
sel at all times—retained counsel, at that—and no reason 
for his failure to appeal is discernible. It would be an 
affront to the most basic principles of justice for appellant 
to be permitted to reopen his case now, almost ten years 
after his trial, when the matters which he now alleges and 
seeks to prove were fully within his knowledge at the time 
of his trial in 1954. ‘‘Allowing such collateral attacks to 
be made would permit the reopening of many of the most 
lengthy and hotly contested criminal trials—at a time when 
recollections may have dimmed and witnesses may have 
disappeared.’’ Hodges v. United States, supra at 377, 282 
F. 2d at 860. If a coerced confession was used against him 
at his trial, he should have made timely objection there and 
brought the matter to the attention of this Court through 
the regular appellate channels.* Collateral attack is no 


4 Three judges concurred in part and dissented in part, but their 
dissent was based on another ground. 

5 Of course, as to Criminal No. 846-54, in which appellant entered 
a plea of guilty, he cannot raise the issue of a coerced confession 
at all. Obviously no confession, coerced or voluntary, was used 


substitute for direct appeal. Sunal v. Large, 332 U.S. 174 
(1947); Bishop v. United States, 96 U.S. App. D.C. 117, 
223 F.2d 582 (1955), vacated on other grounds, 350 U.S. 
961 (1956). 

At first glance the recent case of Fay v. Nota, 372 US. 
391 (1963), would appear to cast some doubt on the rule 
enunciated in Smith and Hodges. A careful reading of 
Noia, however, dispels this doubt. Noia’s two co-defend- 
ants had appealed from their convictions, but Noia him- 
self had not. Several years after their convictions were 
affirmed on appeal, one of the two co-defendants effected 
his release by means of a writ of habeas corpus, and the 
other co-defendant succeeded in reopening his direet ap- 
peal and setting aside his conviction. All this time Noia 
did nothing. After his two co-defendants were released 
Noia initiated a series of proceedings which eventually 
resulted in his discharge from custody. In its exhaustive 
opinion the Supreme Court held (1) that the federal courts 
have the power to grant relief under the habeas corpus 
statute despite a petitioner’s failure to exhaust all his 
state remedies: (2) that the federal courts also have dis- 
cretion not to exercise that power; and (3) that under the 
particular circumstances of the case* Noia’s failure to 
prosecute a timely direct appeal from his conviction could 
not be deemed an intelligent waiver of his right to appeal 
so as to bar him from subsequent relief by means of habeas 
corpus, The Court did not hold that the use of a coerced 
confession at trial must necessarily result in a successful 
collateral attack in the absence of a direct appeal. ‘Each 
case must stand on its facts. ... Our decision today swings 
open no prison gates."? Fay v. Nota, supra at 440. The 
basie¢ principle set forth in Sunal vy. Large, supra, still re- 
mains in effect. As a matter of fact, Sunal itself recog- 


against, hare his. conviction snd sentence were based solely on fis 
guilty plea. Barnhart v. United States, 270 F.2d 866 (10th Cir. 
1959). 

6 One of those circumstances was that the State of New York 
conecded throughout that Noia‘’s confession had been coerced. 
Appellee makes no such concession in the instant case, 
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nized that there might be exceptional circumstances suffi- 
cient to justify a court in disregarding the general rule. In 
holding that habeas corpus? was not intended and could 
not be used as a substitute for a direct appeal, the Court 
noted that ‘‘where the error was flagrant and there was 
no other remedy available for its correction, relief by 
habeas corpus has sometimes been granted.” Sunal v. 
Large, supra at 179. In eeneral, however, the orderly 
administration of justice requires that issues such as that 
which appellant here seeks to raise must be preserved by 
timely objection at trial and raised by direct appeal. Fay 
vy. Noia presented exceptional circumstances ; the instant 
case does not. 

A further basis for the trial court's denial of appellant’s 
motion may be found in Fay v. Nova, supra, and in Sanders 
¥. United States, 373 U.S. 1 (1963). Appellant has launched 
five collateral attacks on his conviction; see footnote 3) 
supra. On each of these five occasions he has made various 
contentions and allegations, some of which are cognizable 
as grounds for collateral relief but most of which are not: 


illegal arrest,* illegal search and seizure,” violation of the 
Mallory rule,’ insufficiency of the evidence,’ improper 


7 The virtual identity of habeas corpus and a § 2255 motion (or 
a writ of error coram nobis) is too well established to require 
extended discussion, See, e.g.. United States v. Hayman, 342 US. 
205 (1952), cited in Hill v. United States, 368 U.S. 424 (1962); 
Smith v. United States, supra; Barnes v. Hunter, 188 F.2d 86 (0th 
Cir. 1951), cert. denied, 342 U.S. 920 (1952). 

® Not cognizable, Plummer v. United States, 104 U.S. App. DC. 
211, 260 F.2d 729 (1958); Jones v. United States, 103 US. App. 
D.C, 326, 258 F.2d 420, cert. denied, 357 US, 932 (1958); Morris 
y. United States, 101 U.S. App. D.C. 296, 248 F. 2d 618 (1957). 

*Not cognizable. Plummer v. United States, supra; Jones v. 
United States, supra; White v. United States, 98 U.S. App. D.C. 
274, 235 F.2d 221 (1956). 

1 Not cognizable. Hodges v. United States, supra; Edwards v, 
United States, 103 US. App. D.C. 152, 256 F.2d 707, cert. denied 
358 U.S. 847 (1958). 

1 Not cognizable. Upshaw v. United States, 102 U.S. App. D.C. 
299, 252 F.2d 863, cert, denied, 357 U.S. 939 (1958); Hanley v. 
United States, 95 U.S. App. D.C. 400, 222 F.2d 566 (1955). 
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comments by the prosecutor at his trial,” and ineffective 
assistance of counsel," inter alia. He did not even hint at 
the possibility of a coerced confession until he sought leave 
to appeal in forma pauperis from the District Court’s denial 
of his second collateral salvo (C.A. No. 318-63). In his ap- 
plication to this Court for such leave (Mise. No. 2094), he 
first thought to mention that a coerced confession had been 
used against him, but he was totally unspecific as to any 
of the circumstances of the alleged coercion. These did 
not appear until he filed his motion below in C.A. No, 2765- 
63, his third try at collateral attack. Assuming arguendo 
the truth of appellant’s allegation that confessions were 
extracted from him by duress and coercion, and assuming 
further that this is a valid ground for collateral relief, 
these facts were known to him long before he filed his first 
petition in the District Court. His failure to raise the issue 
on one of his prior applications, in appellee’s view, con- 
stitutes an abuse of the remedy of collateral attack such as 
to deny him relief at this late stage of the proceedings. 
The Supreme Court said in Sanders, supra: 


{I]f a prisoner deliberately withholds one of two 
grounds for federal collateral relief at the time of fil- 
ing his first application, in the hope of being granted 
two hearings rather than one or for some other such 
reason, he may be deemed to have waived his right 
to a hearing on a second application presenting the 
withheld ground. ... Nothing in the traditions of 
habeas corpus [or § 2255] requires the federal courts 
to tolerate needless piecemeal litigation, or to enter- 
tain collateral proceedings whose only purpose is to 
vex, harass, or delay. 373 U.S. at 18. 


See Fay v. Noia, supra at 438-440, The abuse-of-remedy 
doctrine has been firmly established for at least forty 


12.Not cognizable. Adams v. United States, 95 U.S. App. D.C. 
354, 222 F.2d 45 (1955). 

13 Cognizable. But see Diggs v. Welch, 80 U.S. App. D.C. 5, 
148 F. 2d 667, cert. denied, 325 U.S. 889 (1945). 
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years," and there is nothing in either Sanders or Nota to 
cast the slightest shadow of a doubt on its continuing 
vitality; on the contrary, both cases expressly reaffirm it. 
Cf. Gaitan v. United States, 317 F. 2d 494, 499 (10th Cir. 
1963). Appellant’s obviously deliberate failure to assert 
in an earlier proceeding his claim of a coerced confession 
is sufficient in itself to bar him now from collateral relief. 
Thus the motion itself and the files and records in the case, 
independently of one another, conclusively show that appel- 
lant was not entitled to the relief which he sought, and the 
District Court’s denial of his motion without a hearing 
was proper in every respect. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 
Davip C. ACHESON, 
United States Attorney. 
Frank Q. NEBEKER, 
Joun A. Terry, 
Assistant United States Attorneys. 


14 Wong Doo v. United States, 265 U.S, 239 (1924) ; see Salinger 
vy. Loisel, 265 U.S. 224 (1924). 
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